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I. INTRODUCTION

1. The International Law Commission, established in pursuance of General
Assembly resolution 174 (II) of 21 November 1947, in accordance with its
ctatute annexed thereto, as subsequently amended, held its forty-third session
at its permanent seat at the United Nations Office at Geneva from 29 Apcil to
19 July 1991,

2, The Commission's agenda for its forty-third session consisted of the
followiang items:

1. Organization of work of the session.

2. State responsibility.

3. Jurisdictional immunities of States and their property.

4, Draft code of crimes against the peace and security of mankind.

5. The law of the non-navigational uses of international watercourses.

6. International liability for injuvrious consequences ar. sing out of
acts not prohibitad by international law,

7. Relations between States and international organizations (second
part of the topic).

8. Programme, procedures and working methods of the Commission, and its
documentation.

9. Cooperation with other bodies.
19. Date and place of the forty-fourth session.
11. Other business.

3. The work of the Commissior during its forty-third session is described in
its raport to the Genera) Assembly. 1/ Chapter I of the report is entitled
"Introduction", Chapter II coaceras the topic "Jurisdictional immunities of
States and their property". The Commission completed its second reading of
the draft articles on this topic. Chapter III relates to the topic "The law
of the non-navigational uses of internmational watercourses". The Commission
completed its first reading of the draft articlec on this topic. Chapter IV
is devoted to the topic "Draft code of crimes against the peace and security
of mankind"., The Commission also complet~d its first reading of the draft

1/ Qfficial Records of the veneral Assembly, Forty-sixth Session,
Supplement No. 10 (A/46/10).
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articles on this topic. The present rote reproduces tha three sets of draft
articles referred to above. Chapter V concerns the topic "Irternational
liability for injurious consequences arising out of acts not prohibited by
international law". Chapter VI is devoted to the topic "Relations between
States and international organizations (second part of the topic)".

Chapter VII concerns the topic "State responsibility”. Chapter VIII deals
with matters relating to the programme, procedures and working methods of the
Commission and its documentation, as well as cooperation with other bodies,
and also refers to certain administrative and other matters.

1I. DRAFT ARTICLES ON JURISDICTIONAL IMMUNITIES
OF STATES AND THEIR PROPERTY
PART I
INTRODUCTION
Article 1
Scope of the present articles

The present articles apply to the immunity of a State and its property
from the jurisdiction of the courts of another State.
Article 2
Use of terms
1, For the purposes of the present articles:

(a) ‘'couri" means any organ of a State, however named, entitled to
exercise judicial functions;

(b) 'State" meanst
(1) the State and its various organs of government;
(11) constituent units of a federal State;

(iii) political subdivisions ¢f the State which are entitled to perform
acts in the exercise of the sovereign authority of the State;

(iv) agencies or instrumentalities of the State and other entities, to
the exteant that they are entitled to perform acts in the exercise of
the sovereign authority of the State;

(v) representatives of the State acting in that capacity;

(c) ‘“commercial transaction" means:
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(1) any commercial contract or transaction for the sale of goods or
supply of services;

(ii) any contract for a loan or other transaction of a financial nature,
including any obligation of guarantee or of indemnity in respect of
any such loan or transaction; :

(iii) aeny other contract or tramsaction of a commercial, industrial,
trading or professional nature, but not including a contract of
employment of persons.

2, Tn determining whether a contract or transaction is a "commercial
transacticn" under paragraph 1 (c), reference should be made primarily to the
nature of the coatract or transaction, but its purpose should also be taken
into account i£, in the practice of the State which is a party to it, that
purpose is relevant to determining the non-commercial character of the
contract or transaction.

3. The provisions of paragraphs 1 and 2 regarding the use of terms in the
present articles are without prejudice to the use of those terms or to the
meanings whlch may be giveu to them in other international instruments or in
the internal law of any State.

1, The present articles are without prejudice to the privileges and
immunities enjoyed by a State under international law in relatiom to the
exercise of the functions of:

(a) its diplomatic missions, consular posts, special missions, missions
to international organizations, or delegations to organs of international
organizations or to international conferences; and

(b) persons connected with them.

2, The present articles are likewise without prejudice to privileges and
immunities accorded under international law to Heads of State ratione

personae.

Article 4
Non-retroactivity of the present articles
Without prejudice to the application of any rules set forth in the

present articles to which jurisdictional immunities of States and their
property are subject under international law independently of the present
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articles, the articles shall not apply to any question of jurisdictional
immunities of States or their property arising in a proceeding instituted
against a State bofore a court of another State prior to the entry into force
of the present articles for the States concerned.
PART II
GENERAL PRINCIPLES
State immunity

A State enjoys immunity, in respect of itself and its property, from the
jurisdiction of the courts of another State subject to the provisions of the
present articles.

Article 6
Modalities for giving effect to State immunity
1, A State shall give effect to State immunity under article 5 by refraining
from oxercising jurisdiction in a proceeding before its courts against another
State and to that end shall ensure that its courts decermisne on their own

initiative that the immunity of that other State under articie 5 is respected.

2. A proceeding before a court of a State shall be considered to have been
instituted against another State if that other State:

(a) is named as a party to that proceeding; or

(b) is not named as a party to the proceeding but the proceeding in
effect seeks to affect the property, rights, interests or uctivities of that
other State.

Article 7

Expreas consent to exercise of jurisdiction

1, A State cannot invoke immunity from jurisdiction in a proceeding before a
court of another State with regard to a matter or case if it has expressly
consented to the exercise of jurisdiction by the court with regard to the
matter or case:

(a) by international agreement;

(b) in a written contract; or
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(c) by a declaration before the court or by a written communication in a
spocific proceeding.

2. Agreement by a State for the application of the law of another State
shall not be interpreted as consent to the exercise of jurisdintion by the
courts of that other State.

Article 8
Effect of participation in » proceeding before a_court

1, A State cannot invoke immunity from jurisdiction in a proceeding before a
court of another State if it has:

(a) itself instituted the proceeding; or

(b) intervened in the proceeding or taken any other step relating to the
merits. However, if the State satisfies the court that it could not have
acquired knowledge of facts on which a claim to immunity can be based until
after it took such a step, it can claim immunity based on those facts,
provided it does so at the earliest possible moment.

2. A State shall not be considered to have consented to the exercise of
jurisdiction by a court of another State if it intervenes in a proceeding or
takes any other step for the sole purpcse of:

(a) invoking immunity; or

(b) asserting a right or interest in property at issue in the
proceeding.

3. The appearance of a raepresentative of a State before a court of another
State as a witness shall not be interpreted as consent by the former State to
the exercise of jurisdiction by the court.

4. Failure on the part of a State to enter an appearance in a proceeding

before a court of another State shall not be interpreted as consent by the
former State to the exercise of jurisdiction by the court,

Article 9
Counter-claims
1. A State instituting a proceeding before a court of another State cannot
invoke immunity from the jurisdiction of the court in respect of any counter-

claim arising out of the same legal relationship or facts as the principal
claim,
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2, A State intervening to present a claim in a proceeding before a court of
another State cannot invoke immunity from the jurisdiction of the court in
respect of any counter-claim arising out of the same legal relationship or
facts as the claim presented by the State.

3. A State making a counter-claim in a proceeding instituted against it
before a court of another State cannot invoke immunity from the *urisdiction
of the court in respect of the principal claim.

PART IIX

PROCEEDINGS IN WHICH STATE IMMUNITY CANNOT BE INVOKED

Article 10
Commercial transactions
1, 1. a State engages in a commercial transaction with a foreign natural or
juridical person &nd, by virtue of tre applicable rules of private
international law, differences relating to the commercial transaction fall
within the jurisdiction of a court of amother State, the State cannot invoke

immunity from that jurisdiction in a proceeding arising out of that commercial
transaction.

2. Paragraph 1 does not apply:
(a) in the case of a commercial transaction between States; or

(b) if the parties to the commercial transaction have expressly agreed
otherwise.

3. The immunity from jurisdiction enjoyed by a State shall not be affected
with regard to a proceeding which relates to a cummercial transaction engaged
in by a State enterprise or other entity established by the State which has an
independent legal personality and is capable of:

(a) suing or being sued; and

(b) acquiring, owning or possessing and disposing of property, including
property which the State has authorized it to operate or manage.

Article 11

Contracts of employment

1. Unless otherwise agreed between the States concerned, a State caunot
invoke immunity from jurisdiction before a court of amother State which is
otherwise competent in a proceeding which relates to a contract of employment

/.--



2/46/405
English
Page 8

between the State and an individusl for work performed or to be performed, in
whole or in part, in *the territory of that other State.

2. Paragraph 1 does not apply if:

(a) the employee has been recruited to perform functions closely related
to the exercise of governmentil authority;

(b) the subject of the proceeding is the recruitment, renewal of
employment or reinstatement of an individual;

{(c) the employee was neither a national nor a habitual resident of the
State of the forum at the time when the contract of employment was concluded;

(d) the employee is a national of the employer State at the time when
the proceeding is instituted; or

(e) the employer State and the employeoc have otherwise agreed in
writing, subject to any considerations of public policy conferring on the
courts of the State of the forum exclusive jurisdiction by reason of the
subject-matter of the proceeding.

Article 12
Personal injuries and damage to property

Unless otherwise agreed between the States concerned, a State cannot
invoke immunity from jurisdiction before a court of another State which is
otherwise competent in a proceeding which relates to pecuniary compensation
for death or injury to the person, or damage to or loss of tangible property,
caused by an act or omission which is alleged to be attributable to the State,
if the act or omission occurred in whole or in part in the territory of that

other State and if the author of the act or omission was present in that
territory at the time of the act or omission.

Unless otherwise agreed between the States concerned, a State cannot
invoke immunity from jurisdiction before a court of another State which is
otherwise competent in a proceeding which relates to the determination of:

(a) any right or interest of the State in, or its possession or use of,
or any obligation of the State arising out of its interest in, or its
possession or use of, immovable property situated in the State of the forum;

(b) any right or interest of the State in movable or immovable property
arising by way of succession, gift or hona vacantias; or
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(¢) any right or interest of the State in the administration of
property, such as trust property, the estzte of a bankrupt or the property of
a company in the event of its winding-up.

Article 14
Iatellectual and industrial property

Unless otherwise agreed between the States concerned, a State cannot
invoke immunity from jurisdiction before a court of another State which is
otherwise competent in a proceeding which relates to:

(a) the determination of any right of the State in a patent, industrial
design, trade name or business name, trade mark, copyright or any other form
of intellectual or industrial property, which enjoys a measure of legal
protection, even if provisional, in the State of the forum; or

(b) an alleged infringement by the State, in the territory ot the State
of the forum, of a right of the nature mentioned in subparagraph (a) which
belongs to a third person and is protected in the State of the forum.

Article 15
Paxticipation in companies or other collectiive bodles

1, A State cannot invoke immunity from jurisdiction before a court of
another State which is otherwise competent in a proceeding which relates to
its participation in a company or other collective body, whether incorporated
or unincorporated, being a proceeding concerning the relationship between the
State and the body or the other participants therein, provided that the body:

{a) has participants other than States or international organizations;
and

(b) is incorporated or constituted under the law of the State of the
forum or has its seat or principal place of business in that State.

2. A State can, however, invoke immunity from jurisdiction in such a
proceeding if the States concerned have so agreed or if the parties to the
dispute have so provided by an agreement in writing or if the instrument

establishing or regulating the body in question contains provisions to that
effect.
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Article 16
Ships owned or operated by a State

1. Unless otherwise agreed between the States concerned, a State which owns
or operates a ship cannot invoke immunity from jurisdiction before a court of
another State which is otherwise competent in a proceeding which relates to
the operation of that ship, if at the time the cause of action arose, the ship
was used for other than goverzment non-commercial purposes.

2. Paragraph 1 does not apply to warships &nd naval auxiliaries nor does it
apply to other ships owned or operated by a State and used exclusively on
government non-commercial service.

3. For the purposes of this article, "proceeding which relates to the
operation of that ship" means, inte _alia, any proceeding involving the
determination of a claim in respect of:

(a) collision or other accidents of navigation;

(b) assistance, salvage and generai average;

(c) repairs, supplies or other contracts relating to the ship;
(d) consequences of pollution of the marine environment.

4. Unless otherwise &greed between the States concerned, a State cannot
invoke immunity frem jurisdiction before a court of another State which is
otherwise competent in a proceeding which relates to the carriage of cargo on
board a ship owned or operated by that State if, at the time the cause of
action arose, the ship was used for other than goverament non-commercial
purposes.

5. Paragraph 4 does not apply to any cargo carried on board the ships
referred to in paragraph 2 nor does it apply to any cargo owned by a State and
used or intended for use exclusively for goverament non-commercial purposes.

6. States may plead all measures of defence, prescription and limitation of
liability which are available to private ships and cargoes and their owners.

7. If in a proceeding there arises a question relating to the government and
non-commercial character of a ship owned or operated by a State or cargo owned
by a State, a certificate signed by a diplomatic representative or other
competent authority of that State und communicated to the court shall serve as
evidence of the character of that ship or cargo.
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Article 17
Effect of an arbitration agreement

If a State enters into an agreement in writing with a foreign natural or
juridical person to submit to arhitration differences relating to a commercial
transaction, that State cannot invoke immunity from jurisdiction before a
court of another State which is otherwise competent in a proceeding which
relates toi

(a) the validity or interpretation of the arbitration agreement :

(b) “:he arbitration procedure; or

(c) the setting aside of the award)

unless the arbitration agreement otherwise provides.

PART IV

STATE IMMUNITY FROM MEASURES OF CONSTRAINT IN
CONNECTION WITH PROCEEDINGS BEFORE A COURT

Article 18
State immunity from measures of constraint

1. No measures of constraint, such as attachment, arrest anr. execution,
against property of a State may be taken in connection with a proceeding
before a court of another State unless and except to the extent that:

(a) the State has expressly consented to the taking of such measures as
indicated:

(1) by international agreement;
(i1) by an arbitration agreement or in a written contract; or

(11i) by a declaration before the court or by a written communication
after a dispute between the parties has arisen;

(b) the State has allocated or earmarked property for the satisfaction
of the claim which is the object of that proceeding; or

(c) the property is specifically in use or intended for use by the State
for other than government non-commercial purposes and is in the territory of
the State of the forum and has a connection with the claim which is the object
of the proceeding or with the agency or instrumentality against which the
proceeding was directed.
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2. Consent to the exercise of jurisdiction under article 7 shall not imply
consent to the taking of measures of constraint under paragraph 1, for which
separate consent shall be necessary.

Article 19
Specific categories of property

1. The following categories, in particular, of property of a State shall not
be considered as property specifically in use or intended for use by the State
for other than government non-commercial purposes under paragraph 1 (c) of
article 183

(a) property, including any bank account, which is used or intended for
use for the purposes of the diplomatic mission of the State or its consular
posts, special missions, missions to international organizations, or
delegations to organs of international organizations or to international
conferences)

(b) property of a military character or used or intended for use for
military purposes;

(c) property of the central bank or other monetary authority of the
State;

(d) property forming part of the cultural heritage of the State or part
of its archives and uot placed or intended to be placed on sale;

(e) property forming part of an ewhibition of objects of scientific,
cultural or historical interest and not placed or intended to be placed on
sale.

2. Paragraph 1 is without prejudice to paragraph 1 (a) and (b) of
article 18.
PART V

MISCELLANEOUS PROVISIONS
Axticle 20
Service of process

1. Service of process by writ or other document instituting a procspeding
against a state shall be effected:

(a) in accordance with any applicable international convention binding
on the State of the forum and the State concerned; or
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(b) in the absence of such a conventioni

(1) by transmission through diplomatic channe.s to the Ministry of
Forelgn Affalrs of the State concermed; or

(ii) Dby any other means accepted by the State concerned, if not precluded
by the law of the State of the forum,

2, Service of process referred to in paragraph 1 (b) (i) is deemed to have
been effected by receipt of the documents by the Ministry of Foreign Affairs.

3. These documents shall be accompanied, if necessary, by a tramslation into
the official language, or one of the official languages, of the State
concerned.

4. Any State that enters an appearance on the merits in a proceeding
instituted against it may not thereafter assert that service of process did
not comply with the provisions of paragraphs 1 and 3.

Article 21
Rafault Judgement

1, A default judgement shall not be rendered ngainst a State unless the
court has found that:

(a) the requirements laid down in paragraphs 1 and 3 of article 20 have
been complied with;

(b) a period of not less than four months has expired from the date on
which the service of the writ or other document instituting a proceeding has
been effected or deemed to .-have been effected in accordance with paragraphs 1
and 2 of article 20; and

(c) the present articles do not preclude it from exercising
jurisdiction.

2, A copy of any default judgement rendered against a State, accompanied if
necessary by a translation into the official language or one of the official
languages of the State concerned, shall be transmitted to it through one of
the means specified in paragraph 1 of article 20 and in accordance with the
provisions of that paragraph.

3. The time-limit for applying to have a default judgement set aside shall
not be less than four months and shall begin to run from the date on which the
copy of the judgement is received or is deemed to have heen received by the
State concerned.
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1, Any failure or refusal by a State to comply with an order of a court of
another Stete enjoining it to perform or refrain from performing a specific
act or to produce any document or disclose any other information for the
purposes of a proceeding shall entail no conseguences other than those which
may result from such conduct in relation to the merits of the case. In
particular, no fine or penalty shall be imposed on the State by reason of such
failure or .afusal,

2. A State shall not be required to provide any security, bond or deposit,

however described, to guarantee the payment of judicial costs or expenses in
any proceeding to which it is a party before a court of another State.

III. DRAFT ARTICLES ON THE LAW OF THE NON-NAVIGATIONAL
USES OF INTERNATIONAL WATERCOURSES
PART 1

INTRODUCTION
Article 1
Scope of the present articles

1, The present articles appiy to uses of international watercourses aund of
their waters for purposes other than navigation and to measures of
conservation related to the uses of those watercourses and their waters.

2, The use of international watercourses for navigation is not within the
scope of the present articles except in so far as other uses affect navigation
or are affected by navigation.

article 2
Use of terms
For the purposes of the present articles:

(a) "international watercourse" means a watercourse, parts of which are
situated in different States;

(b) "watercourse" means a system of surface and underground waters
constituting by virtue of their physical relationship a unitary whole and
flowing into a common terminus;
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(c) ‘"watercourse State" means a State in whose territory part of an
international watercourse is situated.

Article 3
Hatercourse. agreemants

1. Watercourse States may enter into one or more agreements, hereinafter
referred to as "watercourse agreements", which apply and adjust the provisions
of the present articles to the chi-racteristics and uscs of a particular
international watercourse or part thereof.

2. Where a watercourse agreement is concluded between two or more
watercourse States, it shall define the waters to which it applies. Such an
agreement may be entered into with respect to an entire international
watercourse or with respect to any part thereof or a particular project,
programme or use, provided that the agreement does not adversely affect, to an
appreciable extent, the use by one or more other watercourse States of the
waters of the watercourse.

3. Where a watercourse State considers that adjustment or application of the
provisions of the present articles is required hecause of the characteristics
and uses of a particular international watercourse, watercourse States shall
consult with a view to negotiating in good faith for the purpose of concluding
a watercourse agreement or agreements.

Article 4
Parties to watercourse agreementa

1. Every watercourse State is entitled to participate in the negotiation of
and to become a party to any watercourse agreement that cpplies to the entire
international watercourse, as well as to participate in any relevant
consultations.

2. A watercourse State whose use of an international watercourse may be
affected to an appreciable extent by the implementation of a proposed
watercourse agreement that applies only to a part of the watercourse or to a
particular project, programme or use is entitled to participate in
consultuations on, and in the negotiation of, such an agreement, to the extent
that its use is thereby affected, and to become a party thereto.
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PART II

GENERAL PRINCIPLES

1. Watercourse States shall in their respective territories utilize an
international watercourse in an equitable and reasonable manner. In
particular, an international watercourse shall be used and developed by
watercourse States with a view to attaining optimal utilization thereof and
benefits therefrom consistent with adequate protection of the watercourse.

2. Watercourse States shall participate in the use, development and
protection of an international watercourse in an equitable and reasonable
manner. Such participation includes both the right to utilize the watercourse
and the duty to cooperate in the protection and development thereof, as
provided in the present articles.

Article 6
Factors relevant to eguitable and reasopable utilization
1. Utiligation of an international watercourse in an equitable and
reasonable manner within the meaning of article 5 requires taking into account

all relevant factors and circumstances, including:

(a) geographic, hydrographic, hydrological, climetic, ecological and
other factors of a natural character)

(b) the social and economic needs of the watercourse States concerned)

(c) the effects of the use or uses of the watercourse iu one watercourse
State on other watercourse States;

(d) existing and potential uses of the watercourse;

(e) conservation, protection, development and economy of use of the
water resources of the watercourse and the costs of measures taken to that

effect;

(f) the availability of alternatives, of corresponding value, Lo a
particular planned or existing use.

2. In the application of article 5 or paragraph 1 of this article,

watercourse States concerned shall, when the need arises, enter into
consultations in a spirit of cooperation.
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Article 7
Obligation not to cause appreciable harm

Watercourse States shall utilize an international watercourse in such a
way as not to cause appreciable harm to other watercourse States.

Article 8
General obligation to coopaexate

Watercourse States shall cooperate on the basis of sovereign equality,
territorial integrity and mutual benefit in order to attain optimal
utilization and adequate protection of an international watercourse.

Axticle 9
Regular exchange of data and information

1. Pursuant to article 8, watercourse States shall on a regular basis
exchange reasonably available data and information on the condition of the
watercourse, in particulars that of a hydrological, meteorological,
hydrogeological and ecological nature, as well as related forecasts.

2. If a watercourse State is requested by another watercourse State to
provide data or information that is not reasonably available, it shall employ
its best efforts to comply with the request but may condition its compliance
upon payment by the requesting State of the reasonable costs of collecting
and, where appropriate, processing such data or information.

3. Watercourse States shall employ their best efforts to collect and, where

appropriate, to process data and information in a manner which facilitates its
utilization by the other watercourse States to which it is communicated.

Article 10
Relationship between uses

1. In the absence of agreement or custom to the contrary, no use of an
international watercourse enjoys inherent priority over other uses.

2. In the event of a conflict between uses of an international watercourse,
it shall be resolved with reference to the principles and factors set out in
articles 5 to 7, with special regard being given to the requirements of vital
Luman needs.
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PART IIIl

PLANNED MEASURES
Article 11
Information concerning plannad measures

Watercourse States shall exchange information and coasult cach other on
the pessible effects of planned measures on the condition of an international
watercourse.

Acticle 12
Notification concerning planned measuges
with possible adverse effects

Before a watercourse State implements or permits the implemontation of
planned measures which may have an appreciable adverse effect upon other
watercourse States, it shall provide those States with timely notification
thereof. Such notification shall be accompanied by available technical data
and information in order to enable the notified States to evaluate the
possible effects of the planned measures.

Azticle 13
Period for reply to notification

Unless otherwise agreed, a watercourse State providing a notification
under article 12 shall allow the notified States a period of six months within
which to study and evaluate the possible effects of the planned measures and
to communicate their fiudings to it.

Article 14

During the period referred to in acticle 13, the notifying State shall
cooperate with the notified States by providing them, on request, with any
additional data and information that is available and necessary for an
accurate evaluation, and shall not implement or permit the implementation of
the planned measures without the consent of the notified States.
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Article 15
Reply to notification

1. The notified States shall communicate their findings to the notifying
State as early as possible.

2, If a notified State finds that implementation of the planned measures
would be inconsistent with the provisions of articles 5 or 7, it shall
communicate this finding to the notifying State within the period referred to
in article 13, together with a documented exyplanation settinq forth the
reasons for the finding.

Article 16
Absence of reply to potification

If, within the period referred to in article 13, the notifying State
receives no communication under paragraph 2 of article 15, it may, subject to
its obligations under articles 5 and 7, proceed with the implementation of the
planned measures, in accordance with the notification and any other data and
information provided to the notified States.

1. If a communication is made under paragraph 2 of article 15, the notifying
State and the State making the communication shall enter iato consultations
and negotiations with a view to arriving at an equitable resolution of the
situation.

2. The consultations and negotiations shall be conducted on the basis that
each State must in good taith pay reasonable regard to the rights and
legitimate interests of the other State.

3. During the course of the consultations and negotiations, the notifying
State shall, if so requested by the notified State at the time it makes the

communication, refrain from implementing or permitting the implementation of
the planned measures for a period not exceeding six months.

Article 18
Procedures in the absence of notification

1, If a watercourse State has serious reason to believe that another
watercourse State is planning measures that may have an appreciable adverse
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effect upon it, the former State may request the latter to apply the
provisions of article 12. Tiic request shall be accompanied by a documanted
explanation setting forth the reasons for such belief.

2. In the event that the State planning the measures nevertheless finds that
it is not under an obligation to provide a notification under article 12, it
shall so inform the other State, providing a documented explanation setting
forth the reasons for such finding. If this finding does not satisfy the
other State, the two States shall, at the request of that other State,
promptly enter into consultations and negotiations in the manner indicated in
paragraphs 1 and 2 of article 17.

3. During the course of the consultations and negotiations, the State
planning the measures shall, if so vequested by the other State at the time it
requests the initiation of consultations and negotiations, refrain from
implementing or permitting the implementation of those measures for a period
not exceeding six months.

1, In the event that the implementation of planned measures is of the utmost
urgency in order to protect public health, public safety or other equally
important interests, the State planning the measures may, subject to articles
5 and 7, immediately proceed to implementation, notwithstanding the provisions
of articls 14 and paragraph 3 of article 17.

2. In such cases, a formal declaratiaon of the urgency of the measures shall
be communicated to the other watercourse States referred to in article 12
together with the relevant data and information.
3. The State planning the measures shall, at the request of any of the
States referred to in paragraph 2, promptly enter into comsultations and
negotiations with it in the manner indicated in paragraphs 1 and 2 of
article 17,

PART 1V

PROTECTION AND PRESERVATION
Article 20
Protection and preservation of ecosystems

Watercourse States shall,'individually or jointly, protect and preserve
the ecosystems of international watercourses.
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Article 21
Prevention, reduction and control of pollution

1. For the purposes of this article, "pollution of an international
watercourse" means any detrimental alteration in the composition or quality of
the waters of an international wataercourse which results directly or
indirectly from human conduct.

2. Watercourse States shall, individually or jolntly, prevent, reduce and
control pollution of an international watercourse that may cause appreciable
harm to other watercourse States or to their enviromment, including harm to
human health or safety, to the use of the waters for any bemeficlal purpose or
to the living resources of the watercourse. Watercourse States shall take
steps to harmonize their policies in this connection.

3. Watercourse States shall, at the request of any of them, consult with a
view to establishing lists of substances, the introduction of which into the
waters of an international watercourse is to be prohibited, limited,
investigated or momnitored.

Article 22
Introduction of alien or new speciles

Watercourse States shall take all measures necessary to preveant the
introduction of species, alien or new, into an international watercourse which
may have effects detrimental to the ecosystem of the watercourse resulting in
appreciable harm to other watercourse States.

Watercourse States shall, individually or jointly, take &ll measures with
respect to an international watercourse that are necessary to protect and
preserve the marine environment, including estuaries, taking into account
generally accepted international rules and standards.
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PART V

HARMFUL CONDITIONS AND EMERGENCY SITUATIONS
Article 24
Brevention and mitigation of harmful conditions

Watercourse States shall, individually or jointly, take all appropriate
measures to prevent or mitigate ccndiitions that may be harmful to other
watercourse States, whether resulting from natural causes or human conduct,
such as flood or ice conditions, water-borne diseases, siltation, erosion,
salt-water intrusion, drought or desertification.

Article 25
Emergency situations

1, For the purposes of this article, "emergency' means a situation that
causes, or poses an imminent threat of causing, serious harm to watercourse
States or other States and that results suddenly from natural causes, such as
floods, the breaking up of ice, landslides or earthquakes, or from human
conduct as for example in the case of industrial accidents.

2, A watercourse State shall, without delay and by the most expeditious
means available, notify other potentially affected States and competent
international organizations of any emergency originating within its territory.

3. A watercourse State within whose territory an emergency originates shall,
in cooperation with potentially affected States and, where appropriate,
competent international organizations, immediately take all practicable

measures necessitated by the circumstances to prevent, mitigate and eliminate
harmful effects of the emergency.

4. When necessary, watercourse States shall jointly develop contingency
plans for responding to emergencies, in cooperation, where appropriate, with
other potentially affected States and competeat international organizations,

PART VI

MISCELLANEOUS PROVISIONS
Article 26
Mapagemzat
1. Watercourse States shall, at the request of any of them, enter into
consultations concerning the management of an international watercourse, which

may include the establishment of a joint management mechanism,
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2. For the purposes of this article, "management" refers, in particular, toi

(a) planning the sustainable development of an international watercourse
aud providing for the implementation of any plans adopted; and

(b) otherwise promoting rational and optimal utilization, protection and
control of the watercourse.

Article 27
Regulation

1. Watercourse States shall cooperate where appropriate to respoand to needs
or opportunities for regulation of the flow of the waters of an international
watercourse,

2, Unless they have otherwise agreed, watercourse States shall participate
on an equitable basis in the construction and maintenance or defrayal of the
costs of such regulation works as they may have agreed to undertake.

3. For the purposes of this article, "regulation" means the use of hydraulic

works or any other continuing measure to alter, vary or otherwise control the
flow of the waters of an international watercourse.

Article 28
Installations

1. Watercourse States shall, within their respective territories, employ
their best efforts to maintain and protect installations, facilities and other
works related to an international watercourse.

2. Watercourse Statesc shall, at the request of any of them which has serious
reason to believe that it may suffer appreciable adverse effects, enter into
consultations with regard to:

(a) the safe operation or maintenance of installations, facilities or
other works related to an international watercourse; or

(b) the protection of installations, facilities or other works from
wilful or negligent acts or the forces of nature.
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Article 29
International watercourses and ingtallations
in _time of armed conflict

International watercourses and related installations, facilities and
other works shall enjoy the protection accorded by the principles and rules of
international law applicable in international and internal armed conflict and
shall not be used in violation of those principles and rules.

Article 30
Indirect procedures

In cases where there are serious obstacles to direct contacts between
watercourse States, the States concerned shall fulfil their obligations of
cooperation provided for in the present articles, including exchange of data
and information, notification, communication, consultations and negotiations,
through any direct procedure accepted by them.

drticle 31
Data and information vital to national defence or security

Nothing in the present articles obliges a watarcourse State to provide
data or information vital to its national defrnce or security. Nevertheless,
that State shall cooperate in good faith with the other watercourse States
with a view to providing as much information as possible undc¢r the
circumstances.

Article 32
Non-discrimination

Watercoursa States shall not discriminate on th¢ pasis of nationality or
residence in granting access to judicial and other procedures, in accordance
with their legal systems, to any natural or juridicgl person who has suffered
appreciable harm as a result of an activity related to an international
watercourse or 1s exposed to a threat thereof,
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IV. DRAFT ARTICLES ON THE DRAFT CODE OF CRIMES
AGAINST THE PEACE AND SECURITY OF MANKIND

PART I
CHAPTER 1. DEFINITION AND CHARACTERIZATION
Article 1
Dafinition !

The crimes [under international law] defined in this Code constitute
crimes against the peace and security of mankind.

Article 2
Characterization

The characterization of an act or cmission as a crime against the peace
and security of mankind is independent of internal law. The fact that an act
or omigssion is or is not punishable under internal law does not affect this
characterization.

CHAPTER 2. GENERAL PRINCIPLES
Article 3
Responsibility and punishment

1, An individual who commits a crime against the peace and security of
mankind is responsible therefor and is liable to punishment.

2. An individual who aids, abets or provides the means for the commission of
a crime against the peace and security of mankind or conspires in or directly
incites the commission of such a crime is responsible therefor and is liable
to punishment.

3. An individual who commits an act coastituting an attempt to commit a
crime against the peace and security of mankind [as set out in articles ...]
is responsible therefor and is liable to punishment. Attempt means any
commencement of execution of a crime that failed or was halted only because of
circumstances independent of the perpetratoy's intention.
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Axticle 4

Motives
Responsibility for a ¢rime against the peace and security of mankind is

not affected by any motives invokea by the accused which are not covered by
the definition of the crime.

Acticle §
Responsibility of States

Prosecution of an individual for a crime against the peace and security

of mankind does not relieve a State of any responsibility under international
law for an act or omission attributable to it.

Article 6%
Qbligation to try or extradite

1, A State in whose territory an individual alleged to have committed a
crime agains’. the peace and security of mankind is present shall either try or
extradite him.

2. If extradition is requested by several States, special consideration
shall be given to the request of the State in whose territory the crime was
committed.

3. The provisions of paragraphs 1 and 2 do not prejudge the establishment
and the jurisdiction of an international criminal court.

Article 7
Non-applicability of statutory limitations

No statutory limitation shall apply to crimes against the peace and
security of mankind.

] This article will be reviewed if an international criminal court is
established.
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Article 8
Judicial guarantees

An individual charged with a crime against the peace and security of
mankind shall be entitled without discrimination to the minimum guarantees due
to all human beings with regard to the law and the facts. In particular, he
shall have the right to be presumed innocent until proved guilty and have the
rightsi

(a) in the determination of any charge against him, to have a fair and
public hearing by a competent, independent and impartial tribunal duly
established by law or by treaty;

(b) to be informed promptly and in detail in a language which he
understands of the nature and cause of the charge against him

(¢) to have adequate time and facilities for the preparation of his
defence and to communicate with counsel of his own choosing)

(4A) to be tried without undue delay;

(e) to be tried in his presence, and to defend himself in person or
through legal assistance of his own choosing; to be informed, if he does not
have legal assistance, of this right; and to have legal assistance assigned to
him and without payment by him in any such case if he does not have sufficient
means to pay for it;

(£) to examine, or have examined, the witnesses against him and to
obtain the attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him;

(g) to have the free assistance of an interpreter if he cannot
understand or speak the language used in court)

(h) not to be compelled to testify against himself or to confess guilt.

article 9

Non bis in idem
1, No one shall be tried or punished for a crime under this Code for which

he has already been finally convicted or acquitted by an international
criminal court.%

w The reference to an international criminal court does not prejudge
the question of the establishment of such a court.
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2. Subject to paragraphs 3, 4 and 5, no one shall be tried or punished for a
orime under this Code in respect of an act for which he has already been
finally convicted or acquitted by a national court, provided that, if a
punishment was imposed, it has been enforced or is in the process of being
enforced.

3. Notwithstanding the provisions of paragraph 2, an individual may be tried
and punished by an international criminal court or by a national court for a
crime under this Code if the act which was the subject of a trial and
judgement as an ordinary crime corresponds to one of the crimes characterized
in this Code.*

4. Notwithstanding the provisions of paragraph 2, an individual may be tried
and punished by a national court of another State for a crime under this Code:

(a) {f the act which was the subject of the previous judgement took
place in the territory of that State; or

(b) if that State has been the main victim of the crime.

5. In the case of a subaequent conviction under this Code, the court, in
passing sentence, shall deduct any penalty imposed and implemented as a result
of a previous conviction for the same act.

Article 10
Non-retroactivity

1, No one shall be convicted under this Code for acts committed before its
entry into force.

2. Nothing in this article shall preclude the trial and punishment of anyone
for any act which, at the time when it was committed, was criminal in
accordance with international law or domestic law applicableo in conformity
with international law,

Acticle 11
Order of a Government or a superior

The fact that an individual charged with a crime against the peace and
security of mankind acted pursuant to an order of a Government or a superior
does not relieve him of criminal responsibility if, in the circumstances at
the time, it was possible for him not to comply with that order.

. The reference to an international criminal court does not prejudge
the question of the establishment of such a court.
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Article 12
Responsibility of the superiorx

The fact that a crime against the peace and security of mankind was
committed by a subordinate does not relieve his superiors of criminal
responsibility, if they knew or had information enabling them to conclude, in
the circumstances at the time, that the subordinate was committing or was
going to commit such a crime and if they did not take all feasible measures
within their power to prevent or repress the crime.

Article 13
Official position and responsibility

The official position of an individual who commits a crime against the
peace and security of mankind, and particularly the fact that he acts as head
of State or Government, does not relieve him of criminal responsibility.

Article 14

Defences and extenuating circumstances

1. The competent court shall determine the admissibility of defences under
the general principles of law, in the light of the character of each crime.

2. In passing sentence, the court shall, where appropriate, take into
account extenuating circumstances.
PART II
CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND
Axticle 15
Aggression

1. An individual who as leader or organizer plans, commits or orders the
commission of an act of aggression shall, on conviction thereof, be sentenced
[to ‘oo]o

2. Aggression is the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State, or in any
other manner inconsistent with the Charter of the United Nations.

3. The first use of armed force by a State in contravention of the Charter
shall constitute prima facie evidence of an act of aggression, although the
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Security Council may, in conformity with the Charter, conclude that a
determination that an act of aggression has been committed would not be
justified in the light of other relevant circumstances, including the fact
that the acts concerned or their consequences are not of sufficient gravity.

4. Any of the following acts, regardless of a declaration of war,
constitutes an act of aggression, due regard being paid to paragraphs 2 and 3:

(a) the invasion or attack by the armed forces of a State of the
territory of another State, or any military occupation, however temporary,
resulting from such invasion or attack, or any annexation by the use of force
of the territory of another State or part chereof;

(b) bombardment by the armed forces of a State against the territory of
another State or the use of any weapons by a State against the territory of
another State;

(c) the blockade of the ports or coasts of a State by the armed forces
of another State;

(d) an attack by the armed forces of a State on the land, sea or air
forces, or marine and air fleets of another State;

(e) the use of armed forces of one State which are within the territory
of another State with the agreemeat of the receiving State, in contravention
of the conditions provided for in the agreement, or any extension of thelr
presence in such territory beyond the termination of the agreement);

(£) the action of a State in allowing its territory, which it has placed
at the disposal of another State, to be used by that other State for
perpetrating an act of aggression against a third Stato;

(g) the sending by or on behalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out acts of armed force against another
State of such gravity as to amount to the acts listed above, or its
substantial involvement therein;

(h) any other acts determined by the Security Council as constituting
acts of aggression under the provisions uf the Charter.

(5. Any determination by the Security Council as to the existeace of an act
of aggression is binding on nationai courts. )

6. Nothing in this article shall be interpreted as in any way enlarging or
diminishing the scope of the Charter oi the United Nations including its
provisions coucerning cases in which the use of force is lawful,

7. Nothing in this article could in any way prejudice the right to self-

determination, freedom and independence, as derived from the Charter, of
peoples forcibly deprived of that right and referred to in the Declaration on
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Principles of International Law concerniag Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations,
particularly peoples under colonial and racist regimes or other forms of alien
dominations nor the right of these peoples to struggle to that end and to seek
and receive support, in accordance with the principles of the Charter and in
conformity with the above-mentioned Declaration.

Article 16
Threat of aggression

1. An individual who as leader or organizer commits or orders the commission
of a threat of aggression shall, on conviction thereof, be sentenced [to ...].

2, Threat of aggression consists of declarations, communicatioas,
demonstrations of force or any other measures which would give good reason to
the Covernment of a State to believe that aggression is being seriously
contemplated against that State.

Axticle 17
Intervention

1. An individual who as leader or organizer commits or orders the commission
of an act of intervention in the internal or external affairs of a State
shall, on conviction thereof, be sentenced [to ...].

2, Intervention in the internal or external affairs of a State consists of
fomenting [armed] subversive or terrorist activities or by organizing,
assisting or financing such activities, or supplying arms for the purpose of
such activities, thereby ([seriously] undermining the free exercise by that
State of its sovereign rights.

3, Nothing in this article shall in any way prejudice the right of peoples
to self-determination as enshrined in the Charter of the United Nations.

An individual who as leader or organizer establishes or maintains by
force or orders the establishment or maintenance by force of colonial
domination or any other form of alien domination contrary to the right of
peoples to self-determination as enshrined in the Charter of the United
Nations shall, on conviction thereof, be sentenced [to ...].
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Article 19
Genocide

h An individual who commits or orders the commission of an act of genocide
shall, on conviction thereof, be sentenced [to ...].

2, Genocide means any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnic, racial or religious group as

suchi
(a) killing members of the group;
(b) causing serious bodily or mental harm to members of the group’

(c¢) deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group:;

(e) forcibly transferring children of the group to another group.

Article 20
Apartheid

1, An individual who as leader or orgsnizer commits or orders the commission
of the crime of apartheid shall, on conviction thereof, be sentenced [tOo «se]e

2, Apartheid consists of auy of the following acts based on policies and
practices of racial segregation and discrimination committed for the purpose
of establishing or maintaining domination by one racial group over any other
racial group and systematically oppressing it:

(a) denial to a member or members of a racial group of the right to life
and liberty of person;

(b) deliberate imposition on a racial group of living conditions
calculated to cause its physical destruction in whole or in part;

(c) any legislative measures and other measures calculated to prevent a
racial group from participating in the political, social, economic and
cultural life of the country and the deliberate creation of conditions
preventing the full development of such a group;

(d) any measures, including legislative measures, designed to divide the
population along racial lines, in particular by the creation of separate
reserves and ghettos for the members of a racial group, the prohibition of
marriages among members of various racial groups or the expropriation of
landed property belonging to a racial group or to members thereof;
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(e) exploitation of the labour of the members of a racial group, in
particular by submitting them to forced labour;
(£) persecution of organizations and persons, by depriving them of
fundamental rights and freedoms, because they oppose apartheid.
Article 21
Systematic ox mass wviolations of human rights

An individual who commits or orders the commission of any of the
following violations of human rights:

- murder
- torture

- establishing or maintaining over persons a status of slavery,
servitude or forced labour

- persecution on social, political, racial, religious or cultural
grounds

in a systematic manner or on a mass scale; or
- deportation of forcible transfer of population

shall, on conviction thereof, be sentenced (to ...].

Article 22
Exceptionally sexious war crimes

1, An individual who commits or orders the commission of an exceptionally
serious war crime shali, on conviction thereof, be sentenced [tOo ...].

2, For the purposes of this Code, an exceptionally serious war crime is an
exceptionally serious violation of principles and rules of international law
applicable in armed conflict consisting of any of the following acts:

(a) acts of inhumanity, cruelty or barbarity directed against the life,
dignity or physical or mental integrity of persons [, in particular wilful
killing, torture, mutilation, biological experiments, taking >f hostages,
compelling a protected person to serve in the forces of a hostile Power,
unjustifiable delay in the repatriation of prisoners of war after the
cessation of active hostilities, deportation or transfer of the civilian
population and collective punishment];
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(b) establishment of settlers in an occpuied territory and changes to
the demographic composition of an occupied territory;
(c) wuse of unlawful weapons;

(d) employing methods or means of warfare which are intended or may be
expected to cause widespread, long-term and severe damage to the natural
environment;

(e) large-scale destruction of civilian property)

(€) wilful attacks on property of exceptional religious, historical or
cultural value.

1. An individual who as an agent or representative of a State commits or
orders the commission of mny of the following acts:

- recruitmc at, use, financing or training of mercenaries for
activities directed against another State or for the purpose of

opposing the legitimate exercise of the inalienable right of peoples
to self-determination as recognized under international law

shall, on conviction thereof, be sentenced [tOo ...].
2. A mercanary is any individual who:

(a) 4s specially recruited locally or abroad in order to fight in an
armed conflict;

(b) is motivated to take part in the hostilities essentially by the
desire for private c(ain and, in fact, is promised, by or on behalf of a party
to the conflict, material compensation substantially in excess of that

promised or paid tn combatants of similar rank and functions in the armed
forces of that party;

(¢) is neither a nati.ual of a party to the conflict +or a resident of
territory controlled by a party to the conflict);

() 1s not a member of the armed forces of a party to the conflict; and

(e) has not been sent by a State which is not a party to the conflict
on cfficial duty as a member of its armed forces.

3. A mercenary is also any individual who, in any other situation:
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(a) is specidlly recruited locally or abroad for the purpose of
participating in a concerted act of violence aimed ats

(i) overthrowing a Government or otherwise undermining the
constitutional order of a State; or

(i1) wundermining the territorial integrity of a State;
(b) 1is motivated to take part ther.in essentially by the desire for
significant private gain and is prompted by the promise or payment of material
compensation;

(¢) is neither a national nor a resident of the State against which such
an act is directed

(d) has not been sent by a State on official duty; and
(e) is not a member of the armed forces of the State in whose territory
the act is undertaken,
Article 24
International terrorism

An individual wio &8s an agent or representative of a State commits or
orders the commission of any of the following acts:

- undertaking, organizing, assisting, financing, encouraging or
tolerating acts against another State directed at persoms or
property and of such a nature as to create a state of terror in the
minds of public figures, groups of persons or the general public

shall, on conviction thereof, be sentenced [to ...].

Axticle 25
Illicit traffic in marcotic drugs

1. An individual who commits or orders the commission of any of the
following acts:

- undertaking, organizing, facilitating, financing or encouraging
illicit traffic in narcotic drugs on a large scale, whether within
the confines of a State or in a transboundary context

shall, on conviction thereof, be sentenced [to ...].
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2. For the purposes of paragraph 1, facilitating or encouraging illicit
traffic in narcotic drugs includes the acquisition, holding, conversion or
transfer of property by an individual who knows that such property is derived
from the orime described in this article in order to conceal or disguise the
illicit origin ot the property.

3. Illicit traffic in narcotic drugs means any production, manufacture,
extraction, preparation, offering, offering for sale, distribution, sale,
delivery on any terms whatsoever, brokerage, dispatch, dispatch in tramsit,
transport, importation or exportation of any narcotic dr:g or any psychotropic
substance coantrary to internal or international law.

Article 26
Wilful and severe damage to the enviroument

An individual who wilfully causes or orders the causing of widespread,
long-term and severe damage to the natural enviromment shall, on conviction
thereof, be sentenced [to ...].



